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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Gruenke et al. ('373) in view of Behbehani et al. ('952) and Froehlich et al. ('146). 

As to claim 1 , Gruenke et al. disclose a procedure for the control of a respirator 
device, in which one can set at least two different levels (col. 6, lines 30-34) for a 
breathable gas supply, comprising: capturing at least three parameters by measurement 
technique (col. 20, lines 26-53); evaluating the at least three parameters (col.20, line 62- 
col.22, line 36), and wherein the respirator device is controlled in an adaptive manner 
such that time-wise evolution of the at least three parameters maintain, at most, a 
predefined maximum difference from the typical evolution patters, and wherein the at 
least three parameters include respiratory pressure (1806), respiratory flow (1802) and 
respiratory impedance (col.20, lines 47-53); and wherein a CPAP respirator treatment is 
carried out (col.6, lines 30-34 and col. 12, lines 41-42). 

To the extent, if any that Gruenke et al. lack the step of capturing the parameter of 
respiratory impedance (inasmuch as Gruenke et al. expressly disclose the derivation of 
respiratory admittance which is the inverse of respiratory impedance), resort is had to 
Behbehani et al., in a CPAP device, which teach the capturing the parameter of 
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respiratory impedance for the purpose of determining an estimate of the degree of 
obstruction of the airway of a patient's respiratory system (col. 2, lines 10-20) so that a 
proper amount of CPAP pressure may be calculated and applied to a patient's airway in 
order to maintain airway patency. 

It would have been obvious to modify the method of respirator control of Gruenke et 
al. to capture the parameter of respiratory impedance by any well known method 
including a forced oscillation technique because it would have provided an estimate of 
the degree of obstruction of the airway of a patient's respiratory system so that a proper 
amount of CPAP pressure may be calculated and applied to a patient's airway in order 
to maintain airway patency as taught by Behbehani et al.. 

The difference between Gruenke et al. as modified by Behbehani et al. and claim 1 
is the step of based on a pattern recognition, analyzing at least one characteristic of the 
respirator device selected from the group consisting of defect, reduced performance, 
leak in the region of the apparatus or in the region of a hose connection. 

Froehlich et al. (col. 8, lines 41-59) in a CPAP respirator, teach based on a pattern 
recognition, analyzing at least one characteristic of the respirator device selected from 
the group consisting of defect, reduced performance, leak in the region of the apparatus 
or in the region of a hose connection. More specifically, Froehlich et al. (col. 8, lines 41- 
59) teach the steps of recognizing and analyzing a pattern of pressure and flow of 
breathable gas that is consistent with a leak or disconnection of the supply hose and 
subsequently placing the ventilator in a standby mode for the purpose of preventing the 
wasting of breathable gas. 
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It would have been obvious to further modify the CPAP respirator of Gruenke et al. to 
include a means for recognizing and analyzing a pattern of pressure and/or flow of 
breathable gas consistent with that of a leak or disconnection and subsequently shutting 
the ventilator down responsive thereto because it would have prevented wasting of 
breathable gas as taught by Froehlich et al.. 

As to claim 2, Behbehani et al. teach an existing pressure level for breathing support 
is overlaid, at least temporarily, with a stimulating stream oscillating at a defined 
frequency (see steps #3 and #5 of flow chart illustrated in fig.1). 

As to claim 3, Gruenke et al. as modified by Behbehani et al. (col.21 , lines 38-45 of 
Gruenke et al.) teach a selection of the respective pressure amplitude (i.e. increase, 
decrease, maintain pressure as disclosed in col.21, lines 43-45 of Gruenke et al.) after a 
selective evaluation of an oscillatory pressure amplitude, occurring with a frequency of a 
stimulating stream in the air delivery of a patient (forced oscillation technique of 
respiratory impedance determination in Behbehani et al.). 

As to claims 5 and 6, Gruenke et al. (fig. 19) disclose at least one physical electrical 
signal is evaluated during the pattern recognition. 

As to claim 7, Gruenke et al. (col.21, lines 8-10) disclose the calculated admittance 
to determine the "best fit" for a given treatment profile. In the process of arriving at the 
"best fit", a number of treatment profiles would be eliminated in favor of the "best fit". 
The treatment profiles that are eliminated are readable upon the recited class of errors 
in claim 7 because they are not found to be the proper treatment profile. 
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As to claim 8, Behbehani et al. teach an oscillating signal being evaluated using the 
forced oscillation technique of determining airway impedance (col.2 ( lines 10-20). 

As to claim 9, Gruenke et al. disclose a static pressure signal (1806) being 
evaluated. 

As to claim 10, Gruenke et al. disclose pressure variation being evaluated (col.21, 
lines 40-45), that is, the pressure of the CPAP air being delivered to a patient. 

As to claim 1 1 , Gruenke et al. disclose the flow signal (1802) being evaluated 
(col.20, lines 26-33 and fig. 19). 

As to claim 12, Gruenke et al. disclose a signal proportional to at least one of the 
flow signal (1802) and to a pressure-dependent signal (1806) is evaluated. 

As to claim 13, Gruenke et al. disclose an electrical drive parameter of the 
compressed gas supply is evaluated (col.25, lines 50-62). 

As to claims 14-16, Gruenke et al. (fig. 19) illustrate distinctive form features of each 
of pressure, flow and admittance/impedance by their individual plots. The plotting of a 
flow data, pressure data and admittance/impedance data to their individual plots is 
exemplary of a class assignment being carried out. 

Response to Arguments 
3. Applicant's arguments with respect to claims 1-16 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 
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4. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The balance of the art is cited to show relevant methods for 
controlling a respirator device. 

5. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 

CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to AARON J. LEWIS whose telephone number is (571) 

272- 4795. The examiner can normally be reached on 9:30AM-6:00PM M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, HENRY A. BENNETT can be reached on (571) 272-4791. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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